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When the Client Balks 
from the desk of  David M. Touchstone 

 I don’t know if the times are chang-
ing or I’m just getting older (and presumably 
wiser (?)).  Whatever the source, I get more 
and more calls from agents who have experi-
enced a balk.  A balk?  You know – when the 
buyer or the seller tell you “I’ve just decided 
to go in another direction” or “Me and the 
Missus have decided we want to stay here.”  
What to do; that’s the theme of this article. 
 The first thing is to do all the things 
right that keep you from ever getting in this 
maddening situation.  When I was a wet be-
hind the ears new lawyer, I was fortunate 
enough to have as a regular client a fellow 
named Jim Scogin (now passed on).  Jim was 
the manager of a finance company.  From 
watching Jim and other finance company 
managers, I learned that people in that busi-
ness better learn human nature pretty 
quickly.  Jim knew his business and he knew 
people.  One of the things he taught me was 
that when he closed real estate loans the right 
way he reduced his delinquency and collec-
tion problems.  At the time of the closing he 
always politely and thoroughly explained to 
the borrower what the borrower’s obligations 
were and that he fully expected the borrower 
to do what the borrower had promised to do.  
That was it, all there was to it.  Not that it 
was foolproof, but what Jim had learned is 
that if you make a person stop and think at 
the moment he is entering into a contract, 
and clothe the moment with sufficient solem-
nity, he is apt to take his responsibilities 

more seriously.  My suggestion to you on 
this point:  Just as the buyer or seller is about 
to sign a written offer or acceptance, remind 
him that the document he is signing is a legal 
contract and can and will produce serious 
legal consequences that are enforceable in a 
court of law. 
 Continuing in this vein of how you, 
in your role as agent, avoid the balk, take a 
little time now to think about how what you 
do or don’t do might create or exacerbate the 
problem.  Avoiding the balk is in the con-
tract; it’s all about the contract.  If clients 
sometimes regard contracts as mere sugges-
tions, well, I’m afraid that all too often, that 
is also the case with agents.  I look at ten real 
estate buy/sell agreements every day.  Most 
are filled out competently and professionally; 
many aren’t.  Here’s the reality.  First, you 
go to real estate school and they teach you all 
this stuff.  You learn it as well as you can, 
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well, at least well enough to pass the test.  
After that, it’s all sales, sales, sales.  If you 
are serious about your career, you attend 
about a million hours of seminars to teach 
you how to sell, sell, and sell.  After you get 
your license, there just isn’t much emphasis 
on the nuts and bolts of how to fill out a buy/
sell agreement.  Further education in this 
area comes from ad hoc question and answer 
sessions with your broker or maybe a more 
experienced agent, even occasionally a real 
estate lawyer.  Fortunately, the local Board 
of Realtors has developed a high quality 
document which helps agents avoid trouble.  
Nevertheless, the very nature of real estate 
transactions dictates that one size does not fit 
all.  That’s where you come in.  Here are the 
problem categories: completeness, ambigui-
ties, and contingencies.  I don’t see many 
problems that arise out of a lack of complete-
ness; most agents sufficiently fill out the 
MLS form such that all the main bases are 
covered.  Every now and again I see a form 
on which there was insufficient treatment of 
which party was responsible for all or some 
portion of the closing costs or prepaid items.  
Incompleteness rarely is the basis on which a 
client balks, but sometimes it is. More balks 
arise with ambiguity.  By ambiguity, I mean 
a provision in a contract that is susceptible to 
more than one interpretation.  Sometimes, 
clients balk because they genuinely and hon-
estly interpret a meaningful provision in a 
manner differently from the guy on the other 
side of the contract.  More often, the balking 
client has already decided to take a walk and 
simply uses an ambiguity as an excuse to get 
out of the contract (sometimes with the help 
of his attorney).  Remember the old adage 
about contracts, that they represent a 
“meeting of the minds”.  No meeting of the 
minds, no contract.  Every provision you 
draft must be susceptible of only one inter-

pretation.  I don’t have a magic bullet for you 
here; it really boils down to common sense 
and professionalism.  Fill out your contracts 
completely and be very careful in your 
choice of words as you write in provisions.  
It’s about having the right mindset.  Write 
everything as if you knew that it would all 
end up in a lawsuit tomorrow.  I know this 
sounds pessimistic, but it’s the best way to 
avoid the lawsuit.  As you are writing the 
contract, think to yourself “What if?” at each 
step of the way.  Believe me, this is what 
lawyers are trained to do and you should do 
it too.  As you write each provision, do your 
best to consider each worst case scenario; 
when you do this, you can draft your lan-
guage to avoid the danger or you can build a 
defense against the danger.  One final obser-
vation on this point: some of you might be 
thinking at this point “Well, I just put down 
whatever my client tells me he wants”.  The 
“I’m just taking orders” defense didn’t work 
for the Germans at Nuremberg and it won’t 
work for you either.  Remember, you are a 
real estate professional; you are the person 
who is supposed to be providing guidance 
and professionalism.  Do not allow yourself 
to be used by ignorant or unscrupulous cli-
ents.  Always assert your professionalism 
when you are drafting the contract.  If the 
client asks you to do something you believe 
could cause problems later, politely refuse.  
If the client asks you to draft a provision that 
gives the client a way to unjustifiably extri-
cate himself from the contract, politely re-
fuse.  After all, none of us are in business to 
help people who are bad faith operators.  It 
also isn’t sufficient for you to say, “Well, 
that was the other agent who wrote that 
dumb thing”.   You must drive defensively; if 
the other agent drafts an ambiguous provi-
sion or one that gives his client an unjustified 
“wiggle out” clause, you must counter it.  
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You must clean up the language of the con-
tract so that it is susceptible of only one in-
terpretation and you must shut down any 
wiggle out provisions. 
 The third category I mentioned was 
contingencies.  This is the big one.  Contin-
gencies exist in buy/sell agreements because 
people have legitimate needs for them.  For 
instance, if a buyer has made a good faith 
effort to secure financing and isn’t able to get 
it, he shouldn’t be obligated to complete the 
purchase.  But there are a couple of problems 
in the area of contingencies.  First, many 
contingencies require customized language; 
whenever this is the case, the agent is not 
able to receive the benefit of the careful and 
wise draftsmanship built into the MLS form.  
Secondly, many parties use contingencies as 
wiggle clauses to wiggle out of the contract.  
Therefore, the language utilized in contin-
gencies should generate extra caution.  Al-
though the potential number of types of con-
tingencies is as limitless as the breadth of 
human imagination, those most frequently 
employed are: financing, title, sale of another 
property, appraisal, zoning, and inspection 
(property condition, termite, environmental, 
business records, rent rolls, etc.).  This sub-
ject is too broad to treat in depth, but I do 
want to cover a couple of situations that I 
think are important for residential agents.  
First, if it ain’t broke, don’t fix it.  Remem-
ber this, a tremendous amount of effort, wis-
dom and legal counsel have gone into draft-
ing the standard MLS form.  Every time you 
handwrite a provision in the contract that ad-
dresses the same subject that has already 
been addressed in the printed text, you are 
overriding the printed text.  That’s the law of 
contract interpretation.  Do you really want 
to do that?  Do you really want to supplant 
the wisdom, effort, and legal counsel that 
went into drafting the printed text with your 

judgment?  Certainly, there are situations in 
which you need to do this, but not that many.  
If you think about it, the printed text already 
covers financing, termite, title, appraisal, in-
spection, and sale of another property contin-
gencies.  In most of these instances, the 
printed form simply requires you to check 
the right box or fill in the right blank; in 
some of them such as appraisal, termite, title 
and inspection, you don’t even have to check 
a box or fill in a blank.  So, before you go 
changing something, think carefully.  I’ve 
read many contracts in which it was apparent 
to me that the client asked the agent to put 
something in the contract that was already 
there.  I can only assume that the agent does 
this because he doesn’t know the contract 
well enough or he’s too lazy to explain to the 
client that the desired provision is not only in 
the contract, but that it’s really well written.  
In these “write over” contracts, oftentimes 
the agent, by writing what his client requests, 
is actually diminishing the client’s rights as 
they were already written in the contract.  
Every agent should know the MLS contract 
inside and out.  If you know your stuff, 
you’ll be able to go right to the provision and 
show it to the client.  You can tell him 
“Look, it’s already in there; we don’t need to 
get the guy on the other side of this contract 
worried about why we wrote over this provi-
sion of the contract”.  If, on the other hand, 
you have been presented with an offer with 
an open ended contingency, you know, the 
kind that could be a wiggle out clause, you 
must shut it down.   
 Let’s picture a situation.  You are 
representing a seller who has just received a 
transfer to say, Philadelphia.  Your client will 
not be receiving a buyout from his employer 
and will be in no position to make the move 
until he completes the sale of the house he 
has listed with you.  Oh joyous day!  You 
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receive a full price offer and he quickly signs 
off.  A closing is scheduled and your client 
contracts with a moving company; the plan is 
that all his stuff will be packed up and ready 
to head for Philadelphia the moment he com-
pletes signing the sale documents and gets 
his proceeds check from the title agent.  The 
day before the scheduled closing, the buyer’s 
agent tells you that the buyer is refusing to 
close because the house doesn’t meet with 
his “inspection” standards.  You suspect this 
is a subterfuge for some other reason 
(perhaps you have heard rumblings of do-
mestic discord between the buyer husband 
and wife).  After this unsettling call, you pull 
out the contract and there it is right there in 
front of you: “This sale is subject to inspec-
tion by buyer’s inspector and shall be subject 
to buyer’s satisfaction, in buyer’s sole discre-
tion”.  With a heavy heart and a heavier 
hand, you reach for the telephone to make 
the call to your seller.  If you think I’m mak-
ing this up, I’ve already seen it happen a 
number of times.  What went wrong here?  
First of all, to borrow Alan Greenspan’s 
term: “irrational exuberance”.  You and your 
client got so excited about the full price offer 
that you didn’t carefully parse the offer.  
Let’s face it; real estate agents are sales peo-
ple.  The dominant dynamic for a real estate 
agent is selling, not the details.  Plus, selling 
a house is an exciting moment, for the seller, 
for the buyer, and for the agents.  This envi-
ronment just isn’t conducive to careful con-
sideration of details.  This is all the more rea-
son for you to tell yourself and to train your-
self to increase your level of vigilance and 
care on behalf of your client.  What could 
have been done to avoid the nightmare sce-
nario?  The following language should have 
been written as a counteroffer against the 
above stated inspection contingency:  “Buyer 
shall have 15 days to complete all inspec-

tions and to advise Seller in writing of any 
objections.  If Buyer does not advise Seller in 
writing of any objections within 15 days, all 
such objections shall be deemed waived.  If 
Buyer does timely advise Seller in writing of 
any objections, Seller shall have 15 days to 
complete repairs or otherwise remove the 
basis for such objections in such manner as 
to satisfy a prudent man standard”.  This lan-
guage allows the buyer to have the inspection 
opportunity he desires, but shuts down his 
ability to unilaterally walk away from the 
contract.  Without shutting down wiggle 
clauses, you create a situation in which the 
only party who is bound to something is your 
client.  And that’s not very good representa-
tion; it might even amount to negligence.  
When the lawsuits start flying, you might 
find yourself on the wrong end. 
 Let’s talk for a moment about another 
kind of contingency – the waiting period.  
The waiting period is a relatively recent in-
troduction into Louisiana law.  Most of us 
old hands (including me) haven’t really 
trained ourselves to think about it.  But we 
better.  What am I talking about?  First of all, 
the disclosure law.  As all of you have been 
trained, every buyer in every residential real 
estate transaction is entitled to a detailed 
written disclosure on a form prepared by the 
Louisiana Real Estate Commission.  Every-
body pretty much does this as required.  But 
here’s the “gotcha”:  if the prospective buyer 
is not given the completed disclosure before 
he makes the offer, then he has up to 72 
hours after presentation of the disclosure to 
simply change his mind.  The 72 hours don’t 
include holidays and weekends.  Here’s a 
scenario for you:  Offer on Tuesday the 1st, 
seller accepts Thursday the 3rd and sends ac-
cepted offer (now a contract) back on the 3rd 
along with a disclosure form, both of which 
are received by the buyer on the 3rd at 5:00 
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p.m.  Friday is day one, Saturday and Sunday 
don’t count, Monday is day two and Tuesday 
is day three.  The buyer has until 5:00 p.m. 
on Tuesday the 8th to rescind the contract, no 
questions asked and with the right to return 
of all his deposit.  And if the disclosure was 
given later in the process, the buyer would 
have even more time to cancel the deal.  
Please note that the scenario I described 
above happens only when the disclosure is 
provided after the offer.  The moral to this 
story:  if you are the buyer’s agent (the sell-
ing agent), get the disclosure and provide it 
to your buyer before you allow the buyer to 
sign a written offer; if you are the seller’s 
agent (listing agent), get the disclosure to the 
buyer at the earliest opportunity to start the 
time ticking. There is another area of statu-
tory law that has intruded into the parties’ 
freedom to contract.  I’m speaking of the dis-
closure laws applicable to condominium, 
townhouse, and timeshare sales.  These real 
estate transactions require numerous and vo-
luminous disclosures and failure to timely 
provide these disclosures creates grounds for 
the buyer to withdraw from the contract.  
I’ve already treated this subject in some de-
tail in a previous article.  If you wish to read 
the archived article, it is available on our 
website at firstcommercetitle.com under 
“newsletter articles” and is entitled “What 
Every Real Estate Agent Should Know 
About Condominiums and Townhouses”. 
 Let’s turn our attention to another 
aspect of contingencies.  One of the overrid-
ing premises in contract law is the notion of 
“good faith”.  The law expects all parties to 
perform their contractual obligations in good 
faith.  Considering matters from this perspec-
tive, there are two ways to look at how a con-
tingency is drafted.  The hard core perspec-
tive is: what would happen in court?  This 
perspective asks what would happen if the 

party relying on the contingency as a ground 
for nonperformance were challenged on that 
point in a court case.  The other more soft 
core perspective asks the question “Can the 
nonperforming party even make a plausible 
argument based on the contingency for his 
nonperformance?”  I submit to you that when 
you draft a contract you should do it in such 
manner that the party otherwise tempted to 
balk on grounds of the contingency, realizing 
the implausibility of the argument, will ac-
cept the futility of balking and forgo the 
whole court experience.  But let’s turn our 
attention back to the “hard core” scenario 
again.  Imagine, if you will, a contract in 
which the balking client has a plausible argu-
ment, but not necessarily a winning argu-
ment.  Just where does a court draw the line 
in these cases?  Remember, I started this dis-
cussion with the premise that all parties are 
expected to perform their contracts in good 
faith.  “Good faith” will be the border that 
separates winners from losers.  One area of 
contingencies that has been especially fruit-
ful of litigation is the financing contingency.  
We lawyers have been the beneficiaries of 
enough written opinions by higher Louisiana 
courts as to have a pretty good idea about 
how a case in this area will turn out.  Putting 
all the cases together the rule goes something 
like this:  if a contract contains a financing 
contingency, the buyer is expected to make a 
real and substantial effort to obtain a loan 
commitment.  This means the buyer must do 
all the things the lender asks of him and he 
must do these things on a timely basis.  If the 
buyer is turned down by one lender, he must 
apply to other lenders if he still has remain-
ing to him additional loan possibilities and if 
such additional loan possibilities are within 
the scope of the type of loan he is obligated 
by the contract to pursue.  If, on the other 
hand, additional efforts by the buyer would 
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be vain and useless, he is not required to con-
tinue his efforts to obtain a loan commit-
ment.  If, for example, the parties to the con-
tract have agreed that the buyer will obtain a 
VA guaranteed loan, and in the loan applica-
tion process, the buyer discovers that because 
of his particular circumstances he will be un-
able to obtain any VA loan from any lender, 
he will not be required to continue in his ef-
forts to obtain a loan; in this instance, the 
buyer would be entitled to withdraw from the 
contract and to obtain his deposit.  In those 
court cases in which the court determined 
that the balking party had not made a good 
faith effort to perform, the court simply read 
the contingency out of the contract.  Put an-
other way, the contingency was eliminated as 
if it had never been in the contract and the 
court held against the balking party, granting 
a judgment in favor of the aggrieved party 
with a remedy in accordance with whatever 
the contract provided.  Let’s suppose another 
contingency situation.  Many contracts have 
written into them a contingency that the 
buyer will not be required to perform if he is 
unable to sell his house first.  If, in such in-
stance, the court were presented evidence 
that the buyer hadn’t seriously marketed his 
house, say, for instance had taken it off the 
market, or had turned down a full price offer, 
the court might conclude such a buyer was 
not in good faith.  Were a court to reach such 
a conclusion, it would write this contingency 
out of the contract and grant judgment in fa-
vor of the aggrieved seller. 
 Although I am digressing here for a 
moment, I think it is important to address 
another type of problem I’ve seen arise sev-
eral times in my practice.  I have been privy 
to several cases in which a seller whose 
agent was really trying to keep up with 
things got himself into trouble.  Here’s what 
happened:  The contract contained a financ-

ing contingency and the buyer applied and 
was turned down.  Based on the kind of loan 
the buyer had applied for and the reason the 
buyer was turned down, the listing agent 
made the quite reasonable assumption that 
the buyer would be unable to obtain financ-
ing.  But the way most financing contingen-
cies are drafted, the buyer can continue to 
pursue other loan possibilities until the con-
tract has reached its maturity date.  In these 
nightmare cases, the listing agent and the 
seller jumped the gun, found another buyer, 
and entered into a contract with the second 
buyer, thinking the first contract was dead 
even though the contract maturity date had 
not been reached.  Wouldn’t you know it?  
Buyer number one found his financing.  
Wow! What a mess.  The moral of the par-
able in this paragraph is to make sure con-
tract one is dead before you enter into con-
tract two or write a contingency into contract 
two that contract two will not be effective 
until contract one is officially dead.  A re-
minder on this point: under the local MLS 
contract form, it’s not dead until seven days 
have transpired after the contract maturity 
date (unless the contract has been extended 
under the “title” provisions which allow the 
buyer to notify the seller in writing of title 
defects, giving the seller 30 days from notifi-
cation to cure the defects.) 
 Well, so much for appetizers and sal-
ads.  Let’s get to the main course.  All that 
I’ve written so far has been on the subject of 
how to avoid the situation of the balking cli-
ent.  It’s time to discuss what happens when 
it’s all too late, when despite your best ef-
forts, or maybe even your somewhat lame 
efforts, it’s all blowing up in your face.  
What do you do?  Like the Hippocratic oath 
that doctors take, first, do no harm.  In other 
words, your attentions should now be fo-
cused on strengthening your client’s position.  
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First and foremost, know when to hand the 
ball off.  Remember: you are a realtor, not a 
lawyer.  When a party to a buy/sell agree-
ment balks, matters have just crossed a clear 
demarcation; it’s time to put your client in 
touch with a lawyer and pronto.  I find that 
oftentimes these situations sneak up on real-
tors because the situation degrades by de-
grees.  When it still seems possible that the 
balking party will perform, agents quite un-
derstandably keep trying to get the deal to 
the table.  But you must recognize that in 
every busted deal there is a point when it’s 
time to hand off.  Don’t wait one second 
longer than you should.  I even recommend 
that you cover yourself with paper.  In other 
words, write a letter to your client telling him 
everything you know and urge him to get in 
touch with a lawyer without delay; be sure to 
advise him that time is of the essence and 
that his failure to immediately seek legal 
counsel could substantially impair his legal 
rights.  Retain proof of the date and time that 
this letter is delivered. 
 The next step that should be consid-
ered is the possible recordation of the buy/
sell agreement.  If the balking party is the 
seller this could be of great value.  If the 
balking party is the buyer, do not record the 
buy/sell agreement.  By recording, I mean 
taking the buy/sell agreement to the parish 
clerk of court for the parish in which the 
property is located and placing the contract 
on public record.  In order to do this, you 
will have to have a contract bearing the origi-
nal signatures of the parties; otherwise the 
clerk won’t permit recordation.  The effect of 
recordation is to warn off other buyers and 
tell them that you were there first.  I guaran-
tee you that no title lawyer is going to close 
on a deal for which a buy/sell agreement has 
been recorded giving some other party pre-
emptive rights.  Caveat: recording an unen-

forceable contract may result in a money 
judgment against you and your client.  If 
your party isn’t ready, willing and able to 
perform under the contract, you shouldn’t 
record. 
 Even though you have suggested to 
your client that he should seek legal counsel, 
sometimes there just isn’t time or your client 
isn’t sure at that moment that he wants to 
pursue his legal remedies.  There, neverthe-
less, are VERY important steps you should 
take to protect your client’s interests.  Louisi-
ana law takes the position that before a party 
asks the court to enforce a contract, the plain-
tiff party must demonstrate his own perform-
ance.  Now, in certain kinds of contracts, this 
is simple: the aggrieved party just does the 
thing he contracted to do.  For instance: a 
roofer contracts with a homeowner to roof 
the homeowner’s house.  In order to perform, 
the roofer simply roofs the house.  When the 
homeowner doesn’t pay, the roofer doesn’t 
have to do anything else before he files his 
suit.  Buy/sell contracts don’t work that way; 
they’re a two way street, calling for simulta-
neous performance by the parties.  Bottom 
line: I can’t sell it to you if you won’t buy 
and I can’t buy it from you if you won’t sell.  
So how do you demonstrate that you are 
ready willing and able to perform.  The an-
swer is that bane of every second year law 
student’s existence: “putting in default”.  We 
poor law students spent months trying to un-
derstand when you must put the other party 
in default.  Fortunately, for you, it’s simple.  
Just do it anytime the other party balks.  By 
now you are probably rhetorically comment-
ing that you don’t know how to put someone 
in default.  Not to worry: I’m going to tell 
you.  Do this: write a letter directed to the 
balking party and advise the other party that 
your clients, John Doe and Mary Doe, hereby 
demand that Sam Smith and Judy Smith ap-
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pear at the office of First Commerce Title, 
2708 Village Lane, Bossier City, Louisiana 
on a certain date and at a certain time and 
complete the sale described in the buy/sell 
agreement.  I recommend that you have your 
clients sign this letter so no one can ever ar-
gue a lack of authority.  This letter should be 
written and delivered to the balking parties 
prior to the date that the contract declares to 
be the maturity date, completion date or 
whatever it’s called.  You know, every con-
tract has one.  Then, you and your clients 
should appear on the appointed date and time 
at the appointed place.  Some questions you 
may be asking yourself: how soon is too 
soon, how late is too late, and how do I pick 
the appropriate agent to which I direct the 
balking party.  Too soon:  obviously, you 
should allow enough time to the balking 
party that he could have completed all the 
things he needed to do under the contract had 
he so chosen; the courts have held that you 
are not obligated to wait to the very last min-
ute.  In one case I read, the demanding party 
demanded the appearance of the balking 
party approximately one week prior to the 
contract maturity date and the court in this 
case deemed the timing of the demand to be 
reasonable.  In instances in which perform-
ance is being demanded well before the ma-
turity date, I suggest including some lan-
guage in the written demand along the lines 
of “If the date and time demanded for your 
performance in this letter are not convenient 
for you, please advise a date and time which 
will be convenient and which is prior to [the 
maturity date].  Too late:  Never pick a date 
later than the contract maturity date; this 
places your client in the position that a court 
hearing the case at a later time may find that 
your client did not adequately and timely 
demonstrate a readiness to perform.  The 
place: this one’s pretty easy; in every case 

with which I’ve had personal familiarity, the 
contract had already been placed with a title 
company; in such instances, the place should 
be the title company to which the contract 
has already been entrusted.  If that company 
refuses to assist, or you are concerned about 
their expertise in these situations or, for some 
reason, no file was ever opened, then just 
pick any competent title agent that is rea-
sonably accessible to the balking parties.  
Courts are not going to get too hung up on 
“where” performance was demanded.  Be 
sure you and your clients appear at the ap-
pointed time and date and have the title agent 
prepare you a “Proces Verbal.”   “Proces 
Verbal” is a fancy name for a report signed 
by the title agent that on such and such date 
and time, Mr. and Mrs. Buyer appeared at the 
title agent’s office and announced ready, 
willing and able to close.  Mr. and Mrs. 
Seller failed to appear and after waiting an 
hour, Mr. and Mrs. Buyer gave up and left.  
The title agent should sign this document in 
the presence of a Notary and two witnesses, 
and then surrender the original to the appear-
ing persons. 
 Sometimes it isn’t necessary to put 
the balking party in default.  If the balking 
party has unequivocally announced that he 
will not perform or if he has taken some 
other action which clearly indicates his un-
willingness to perform, it is unnecessary to 
put him default.  But you should never try to 
make that call because you might be wrong.  
Therefore, you should always go through the 
process of putting the balking party in de-
fault.  And, as I said, you should do this prior 
to expiration of the contract maturity date.  
But, if you have somehow allowed expiration 
of the contract maturity date, go ahead and 
put the balking party in default anyway.  In 
some instances, the courts will allow a put-
ting in default after expiration of what might 
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at first glance appear to be a contract termi-
nation date.  Our local MLS forms state that 
the contract does not end at the maturity date, 
and, in fact, is not terminated until the matur-
ity date has passed and one of the parties has 
informed the other in writing that he consid-
ers the contract terminated. 
Bottom line: always put the other party in 
default prior to the contract maturity date, 
but if you fail to do so, don’t give up and go 
ahead and put the balking party in default as 
quickly as possible. 
 After the putting in default, it’s law-
yer time.  No doubt, your client will ask you 
whether he ought to seek legal assistance, 
what can he do under the contract, and what 
can he expect to recover should he file a suit.  
Again, I say to you, pass the ball; don’t get 
yourself in trouble advising your client about 
things beyond your expertise.  But just in 
case you might want to know some things 
about how this part works, I’m going to tell 
you.  Item 1:  the standard MLS contract pro-
vides that attorney fees can be awarded to the 
prevailing party; this is a big help to court 
claimants.  Item 2: the standard MLS con-
tract, and just about every other contract I’ve 
seen, provide for either specific performance 
or damages.  Before I talk about specific per-
formance and damages, I want to discuss ear-
nest money and deposits.  The word 
“earnest” is a legal term of art.  Literally, it is 
the amount that a party is entitled to if the 
other party withdraws from the contract.  
Sometimes, in other contexts, this is what 
lawyers are referring to when they describe 
the damages as “liquidated damages”.  In 
South Louisiana, it is very common to see 
contracts that are earnest money contracts.  
However, the sums put up on the front end of 
contracts in South Louisiana are usually lar-
ger than they are in our area; often they are 
10% of the sales price and frequently they 

are in the form of a promissory note.  In ear-
nest money contracts, the buyer can walk by 
surrendering the earnest money; nothing 
more will be required of the balking buyer.  
In earnest money contracts, balking sellers’ 
liability is limited to the amount of earnest 
put up by the buyer unless the contract stipu-
lates something else or unless the buyer is 
also entitled to pursue specific performance 
as a remedy.  In our area, I don’t believe I 
have ever seen an earnest money contract.  In 
fact, the standard MLS form specifically 
states that the up front money shall not be 
considered as earnest but is a deposit.  What 
is the legal meaning of a deposit in a buy/sell 
agreement?  The same as any other contract.  
It simply represents a portion of the money 
the buyer is obligated to pay under the con-
tract.  I want to make this point clearly, be-
cause I often get the sense that parties and 
agents alike sort of vaguely believe that 
handing over the deposit settles a dispute.  It 
doesn’t, unless the parties agree that handing 
over the deposit is intended to settle the dis-
pute. 
 The aggrieved party is faced with the 
question of whether to seek specific perform-
ance or damages.  Specific performance 
means having a judge order a party do the 
thing he agreed to do in the contract.  If you 
think about it, this remedy is pretty much a 
one way street.  This is a great remedy for a 
buyer, but pretty much useless to the seller.  
If a court orders a seller to sell the property 
to the buyer on the terms and conditions set 
forth in the buy/sell agreement and the seller 
refuses or just doesn’t do it, the buyer can get 
the judge to sign a judgment that substitutes 
for the deed.  Such a judgment is normally 
contingent on the buyer depositing into the 
registry of the clerk of court the purchase 
price or such sum as the judge has deter-
mined after making appropriate adjustments.  
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In order for a seller to seek specific perform-
ance, he would have to actually transfer the 
property to the buyer.  How will he get his 
money?  As the bard says: “Ah, there’s the 
rub”.  Specific performance is seldom a vi-
able remedy for an aggrieved seller.  Out of 
the many cases I read in which specific per-
formance was granted, in only one of them 
was it a seller who sought it and received it.  
And, in that case, the balking buyer was a 
medical doctor who simply changed her 
mind about buying a $500,000.00 house.  
Reading between the lines, the story was that 
the doctor had plenty of money which the 
seller could easily get to.  What about dam-
ages?  Damages can be kind of tricky.  The 
Court of Appeal which oversees cases for 
North Louisiana (in other words, the one 
which calls the shots on us) has been all over 
the place on this issue.  Of course, for rea-
sons stated above, aggrieved sellers will nor-
mally seek damages instead of specific per-
formance.  So, accordingly, most of the cases 
on damages are sellers suing buyers.  The rub 
here is the formula by which the court deter-
mines the damages.  In some instances, our 
appellate court (and others in the state) have 
fixed damages as the difference between the 
contract price and what the seller received in 
a later sale.  Example: seller has a contract to 
sell for $100,000.00, and buyer refuses to 
perform.  Seller sells the house six months 
later for $85,000.00.  Then seller sues the 
buyer who balked on the first contract; many 
courts would grant the aggrieved seller a 

damage award of $15,000.00.  Absent any 
other evidence, I think that would be the rule 
in our area.  However, in a similar fact situa-
tion, but one in which an appraisal was done 
at the time of the $100,000.00 contract, the 
seller got nothing because the appraisal 
showed the house to be worth $100,000.00.  
According to the court’s reasoning, when the 
buyer backed out, the seller lost nothing be-
cause he still had a house worth as much as 
the price as he was to be paid, even though 
when he sold it the next year he took a big 
loss.  It is inexplicable to me how a court 
would give the benefit of the doubt to the bad 
faith party and elevate something as abstract 
as an appraisal over a here and now real 
buyer, but you need to know that case is out 
there.  Weird stuff happens in court some-
times.  One last point on this:  I have had 
agents sometimes express to me the fear that 
their seller clients must retain ownership of 
the house in order to sue balking buyers.  
This is absolutely not the law, and there are 
many appellate cases to attest to the fact that 
it isn’t the law.  For, as I set forth above, in 
many instances, courts have used the selling 
price in a later sale for the purpose of deter-
mining the amount of damages the balking 
buyer will have to pay. 
 Well, that’s it, appetizer, salad, and 
meat.  Now, I feel compelled to express my 
secret fear that I’m about to be inundated 
with every “won’t close” contract in town.  
Oh, it’s ok; send ‘em over, but, if you don’t 
mind, please send a few that will close. 
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