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Requiescat in Pace 
from the desk of  David M. Touchstone 

 The title is a Latin expression that 
translates roughly as: “May he rest in peace.”  
In a manner of speaking, this is the general-
ized answer of the Louisiana courts to 
Mike’s question.  In short, the courts of this 
state have been very protective of graves, 
cemeteries, and of surviving relatives’ inter-
ests in the final resting places of their loved 
ones.  A number of appellate court decisions 
have addressed cases arising out of desecra-
tion of cemeteries and the limits of regula-
tions that can be imposed on cemeteries. 
 
 Before we get into the cases, let’s de-
fine some terms.  Nowadays, most folks have 
their loved ones interred in for profit ceme-
teries.  We are not talking here about for 
profit cemeteries.  This article will be fo-
cused on the little private cemeteries that are 
often near country churches or those consti-
tuting family plots located in the woods.  
Most of these private cemeteries were initi-
ated many years ago when property was 
plentiful and cheap.  In those days, people 
were often not very painstaking with the 
documents that established the legal rights in 
these private cemeteries and, in some in-
stances, no legal documents were ever filed 
at the courthouse.  Nevertheless, even in in-
stances in which no legal documents have 
been recorded with the clerk of court, impor-
tant legal rights are established simply by the 
fact of the burial. 
 

 The lawyer part of me can’t help dis-
cussing (what to me) is an interesting phe-
nomenon; I am referring to the type of legal 
right that the cemetery cases have created, a 
new and unique development in the fabric of 
Louisiana law.  As most of you know, Lou-
isiana is a Civil law jurisdiction.  As such, 
our law is rooted in a majestic legal edifice 
that began 2500 years ago in old Rome.  The 
body of the Civil law developed organically 
over this great sweep of time, a process of 
development that permitted countless thou-
sands of the finest legal minds to take part in 
refining and perfecting the concepts, struc-
ture, language, and justice delivering capac-
ity of our law.  The immense antiquity of our 
law has resulted in prior treatment and legal 
categorization of most of the types of issues 
that can arise in the course of human rela-
tionships.  Apparently though, this was not 
the case with respect to private cemeteries.  
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 While I presume no special knowl-
edge regarding the history of burial practices 
through European history, Justice Albert 
Tate, one of our finest Louisiana Supreme 
Court Justices was not similarly daunted.  In 
Vidrine v. Vidrine, 225 So. 2d 691 (3rd Cir. 
1969), Justice Tate opined: “Public cemeter-
ies [what your author has been referring to as 
‘private cemeteries’] such as the present are a 
frontier social institution.  They recognize a 
species of real right not founded on legisla-
tion but instead upon judicial recognition of 
burial rights created by the custom of the 
New World.”  In other words, what Justice 
Tate was saying was that this type of burial 
pattern was unknown in the past, and, there-
fore, the ancients never had an opportunity to 
provide us with any legal structure to address 
conflicts arising out of the establishment of 
and use of such cemeteries.  Louisiana real 
estate lawyers are accustomed to dealing 
with rights of “ownership”, “predial servi-
tudes”, and “personal servitudes”.  Because 
of the way each of these legal institutions is 
defined, none of them is adequate to deline-
ate the rights of persons in conflict over pri-
vate cemeteries and the courts of this state 
have had to invent a new type of legal struc-
ture to resolve conflicts arising out of burials 
in private cemeteries. 
 
 Accordingly, with respect to legal 
rights pertaining to private cemeteries, the 
courts of this state have had to build up a 
body of law on a case by case basis.  I will 
not labor you with the history of the develop-
ment of these cases.  I will, instead, refer 
your attention to a very nice summarization 
of the rules as they were announced in the 
Vidrine case.  First, a little guidance to the 
terminology is in order.  The Vidrine rules 
assume that one of the parties to the conflict 
will be the owner of the land on which the 

cemetery is situated, and the other party will 
be the relative of a person who is buried on 
the owner’s land.  Now the Vidrine rules:   
 
“The owner is bound to the following:  
 
(1) He cannot remove or disturb any grave. 
(2) Relatives and friends have unrestricted 

rights to visit and care for the graves. 
(3) Property included in the cemetery cannot 

be used by the owner for any purpose 
inconsistent with cemetery purposes.   

(4) The owner cannot reduce the size of the 
lands set apart as a cemetery.  On the 
other hand, the owner retains ownership 
of the land, and he may: (A) Charge for 
the lots or he may donate the lots. (B) 
Make and enforce regulations as to where 
burial plots will be placed. (C) Make and 
enforce regulations as to how burial shall 
be made so long as those regulations are 
consistent with the manner in which buri-
als have been accomplished in that ceme-
tery.”  

 
Now, let’s think about how these rules could 
play out in a potential real life context.  Sup-
pose you have a client who lists with you a 
100 acre tract, and suppose that tract is heav-
ily wooded, and suppose that unknown to 
you or your seller that in the middle of the 
woods smack dab in the middle of that tract 
there is a 10 plot family cemetery that has 
been extant for seventy five years, and sup-
pose you find a buyer for this property who 
wishes to develop it as a residential subdivi-
sion.  In our hypothetical, the buyer does his 
due diligence (zoning, availability to utilities, 
etc.), some preliminary engineering work and 
then closes on the sale.  Three months later 
the buyer’s surveyor, while laying out the 
corners for the lots, discovers this cemetery; 
its location is such that the buyer’s develop-
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ment plan is severely disrupted.  Not good!  
In the Louisiana decisions, the courts have 
ruled that cemetery rights are imprescript-
able.  Putting that in layman’s terms, they 
never go away.  Plain and simple, the buyer 
cannot touch the cemetery, no matter how 
long it has been there, no matter how long a 
previous owner has used the land on which 
the cemetery is situated in ways that are in-
compatible with the cemetery.  In our hypo-
thetical, the buyer developer simply cannot 
disregard the cemetery.  He must suffer it to 
remain and he must develop his subdivision 
in such manner as to preserve physical access 
to the cemetery for the benefit of the relatives 
and friends of those buried in the plots.  Then 
there is the question of reduced marketability 
of the lots; some people don’t like the idea of 
living next to a cemetery.  Actualization of 
this very plausible hypothetical would proba-
bly result in a nasty lawsuit, with the real es-
tate agents likely being included as defen-
dants.   
 
 How can this be avoided?  If you are 
the listing agent, it is a good idea to walk the 
tract; carefully observe as you walk the land 
to see if you can detect any condition that a 
potential buyer might wish to know (e. g. 
errant fence lines, pipelines, squatters, en-

croachments, evidence of archaeological 
sites, cemeteries, etc.)  Insist that your seller 
disclose all such information and require that 
both the buy/sell agreement and the deed in-
clude a waiver of claims to matters of this 
nature.  If you are assisting the buyer, again, 
you and your buyer should carefully walk the 
ground to identify any problems; identifica-
tion of such problems can often be taken into 
account when negotiating the price.  You can 
also protect yourself and your buyer by in-
sisting that your buyer order a boundary sur-
vey.  If your client intends some type of in-
tensive use of the land, such as a commercial 
or residential development, insist on a topog-
raphical survey.  A topographical survey will 
require the surveyor to map virtually every 
point in the area of the land, not just the 
boundaries.  Further, a topographical survey 
will shift liability to the surveyor.  Whether 
the buyer selects a boundary survey or a to-
pographical survey, it should be delivered to 
the prospective buyer and certified to the 
buyer by the surveyor before the buyer closes 
on the sale.  Finally, an owner’s title insur-
ance policy can protect a buyer against un-
pleasant surprises, although it will not protect 
the seller against a lawsuit from the title in-
surance company unless you have limited the 
seller’s exposure in the buy/sell agreement 
and deed. 

Requiescat in Pace p.3 


	DAVID M. TOUCHSTONE

	First Commerce Title,  President



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



